E 1970

payers’ pockets, as agalnst taxes that would
be coming In if the jobless were back on
regular payrolls. '

A 6 per cent standard for full employment
would be a prescription for social unrest and
permanent government deficits. The nation
cannot accept the defeatist conclusion that
one worker out of every sixteen must be
permanently shut out of the labor market.
There- is no stability for either people or
prices in such a design.

THE HEALTH REVENUE SHARING
AND HEALTH SERVICES ACT

HON. JOHN J. RHODES -

OF ARIZONA
* IN THE HOUSE OF REPRESENTATIVES
Wednesday, April 23, 1975

{ Mr. RHODES. Mr. Speaker, I have re-
ceived a letter from Secretary Wein-
berger of the Department of Health, Ed-
ucation, and Welfare, indicating his op-
position to H.R. 4925, the Health Rev-
enue Sharing and Health Services Act.

The letter specifies the specific areas
that HEW opposes in this legislation. For
the benefit of my colleagues when this
legislation is considered on the floor,
I am taking the liberty of inserting
Secretary Weinberger's letter in the
Recorp. The text follows:

THE SECRETARY OF HEALTH,
EDUCATION, AND WELFARE,
Washington, D.C., April 22, 1975.
Hon. JouN RHODES :
Minority Leader, House of Representatives,
Washington, D.C.

Dear Me. REODES: We expect that H.R.
4925, the Health Revenue Sharing and Health
Bervices Act, will soon be reported by the
Interstate and Forelgn Commerce Commit-
tee for consideration by the House. I en-
close & copy of the President’s Memorandum
ot Disapproval of H.R, 14214 (93rd Congress),
& bill very similar to H.R. 4925. I would like
to relterate again the Department's strong
opposition to this legislation and strongly
recommend that the Congress enact H.R.
4819, the Administration’s health services
amendments.

Although some changes have been made
‘at the Subcommittee level, we do not believe
that significant progress has been made to-
ward overcoming any of the Administration’s
basle objections. The Subhcommittee on
Health and - Environment did attempt to
lower authorizations, and this is a step in
the right direction. But the authorizations
in H.R. 4925 still are far in excess of the
President’s budget and, therefore, remain
objectionable to the Administration. The
total authorizations for this three-year biil
are almost $2.5 billion, approximately 81
billion over the President’s budget for FY
75, and FY "6 and estimated budget for
FY 7. ]

Moreover, the Department has consistently
expressed its opposition to H.R. 4925 for
programmatic reasons. Since the bill would
extend and authorize a number of new:
categorical programs and repeal the gen-
eral health research and development au-
thority in section 314(e) of the Public Health
Service Act, the Department continues to
oppose this legislation on both program-
matic and fiscal grounds.

We are advised by the Office of Manage-~
ment and Budget that there is no objection
to the submission of this report from the
standpoint of the Administration’s program,
end that enactment of H.R. 49256 would not

pn—

be In accord with the program of the
President. .
Sincerely,
CAsPAR W. WEINBERGER,
Secretary.

MEMORANDUM OF DISAPPROVAL

I have withheld my approval from H.R.
14214, the “Health Revenue Sharing and
Health Services Act of 1974.”

HR. 14214 confllets with my strong com-
mitment to the American taxpayers to hold
Federal spending to essential purposes. The
bill authorizes appropriations of more than
81 billion over my recommendations and I
cannot, in good conscience, approve it. These
appropriation authorizations are almost
double the funding levels I have recom-
mended for Fiscal Year 1975 and almost
triple thie levels I believe would be appro-
priate for 1976. ’

As part of my effort to see that the burden
upon our taxpayers does not increase, I re-
quested the Congress last month to exer-
cise restraint in expanding existing Federal
responsibilities, and to resist adding new
Federal programs to our already overloaded
and limited PFederal resources. These recom-
mendations reflect my concern with both the
need to hold down the Federal budget and
the need to limit the Federal role to those
activities which can make the most neces-
sary and significant contributions.

In HR. 14214, the Congress not only ex-
cessively increased authorizations for exist-
ing programs but also created several new
ones that would result in an unjustified ex-
penditure of Federal taxpayers’ funds, Al-
though the purposes of many of the pro-
grams authorized in this bill are certainly
worthy, I just cannot approve this legisla-~
tion because of 1ts effect upon the economy
through Increased unwarranted Federal
sperding,

Finally, it should be pointed out that the
Federal CGovernment will spend almost $20
billon in 3975 through Medicare and Medie-
ekt for the financing of health services for

priority recipients—aged and low-income-

persons. These services are provided on the
basis of national eligibllity standards in
Medicare and State eliglbillty standards in
Medicald and therefore are avallable to in~
dividuals in a more equitable and less re-
strictive manner than many of the programs
suthorized in H.R, 14214,
GERALD R, Forbp.
‘T WHITE House, December 21, 1974.

POLYGRAPH TESTING

HON. EDWARD 1. KOCH

. OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 23, 1975

Mr. KOCH. Mr. Speaker, the reasons .

for supporting my bill, H.R. 2596 which
places an absolute prohibition on poly-
graph testing in employment situations,
are cogently set forth in the April 1975
issue of The Privacy Report published
by the American Civil Liberties Union
Foundation. This report needs no fur-
ther elaboration by me and I am append-
ing it for the Information of our col-
leagues. :
THE PRIVACY REPORT -
POLYGRAPH TESTING FOR EMPLOYMENT

‘The polygraph hes been with us for over
half" a eentury. In ita early years it was
enthusiastically embraced by police officials,
who placed great falth in its value for law

 Folyqraiie
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enforcement. But the courts proved resist-
ant: not untilt 1972 did any federal court
admit unstipulated polygraph evidence In
& criminal case (that is, where there is no
pre-trial agreement among all parties that
polygraph evidence shall be admitted), and
only one state court had done so. Even
after the Ridling and Zeiger decisions of
1972, admitting unstipulated polygraph evi-
dence, there was no great rush to extend
Judicial recognition to the polygraph, for
many courts still had, and hsave, serious
doubts about its validity and reliability as
& detector of falsehood. (Unfortunately, the
courts have shown greater skepticism for
the polygraph’s scientifle valldity than for
its constitutional validity,) Nonetheless, the
polygraph test is widely used “informally” in
law enforcement, by pollce as an investiga-
tive ald, and by prosecutors end defendants
a3 & tactical counter in plea-bargaining
negotiations. . ‘

But for all the problems still to be faced
in bringing the law enforcement uses of the
polygraph under control, there is at least
the hope that the pros and cons, including
the constitutional arguments, will eventu-
ally be heard and judged in the courts.
Meanwhile, the greatest growth in the use
of the polygraph is taking place completely
outside the eriminal justice system, virtually
free from effective judicial or leglstative con-
trols. The polygraph test has now become
a popular method of screening applicants
for employment, and of checking up on
present employees. These are in fact the
prineipal uses of the polygraph today,

Polygraph tests for employment are uti-
lized in both the public and private sectors.
Ten years asgo, the House BSubcommittee
on Foreign Operations and Government In-
formation found that 19 federal agencles
had conducted a total of 19,769 tests in Just
one year, and this figure did mnot include
the thousands of tests administered to ap-
Dlicants and employees by the Central In-
telligence and National Security Agencies.
Congressional expressions of disapproval“led
to the adoption of new Civil Service Com-
misslon regulations sharply limiting  poly-
graphing by federal agencies, and in 1973
seven agencies reported a total of 6882, sup-
bosedly all related, as required by CSC rules,
to national security needs. Again, this figure
did not include CIA tests. There are no
recent compilations for state and local agen-
cies, but polygraphs are known to be widely
used in.pre-employment screening for police
departments and law enforcement agencles
of all kinds. In fact, many states which do
place legal restrictions on employment poly-
graph testing except law enforcement agen-
cles—sometiems all government agencies.

The figures for private employment are
only rough estimates, A 1974 report by the
stafl of the Senate Subcommittee on Con-
stitutional Rights mentioned a range of 200,-
000 to 300,000 a year; other estimates go even
higher. But both supporters and opponents
of the polygraph are agreed that the number
Is enormous, and constantly growing.

A researcher for the Privacy Report re-

. cently interviewed a number of large private

employers to learn how they use the poly-
graph, what they expect from it, why they
belleve In it, and whether they feel that the
tests might be jeopardizing their employees’
rights. ‘But before describing the results of
these Interviews, it is necessary to discuss
some facts about the polygraph test itself.
How polygraph testing works

The polygraph, popularly known as the
“lie. detector,” is & machine that measures
and records fluctuations in bloocd pressure,
rate of respiration, and galvanic skin re-
sponse (changes in the electrical conductiv-
ity of the skin, thought to be related to the
amount of perspiration in the skin). The
theory behind the polygraph test is that the
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Now, I am not suggesting that we close
our doors to these individuals. Certainly,
the United States has an obligation to
many of these people, especially those
who must flee because of past coopera-
tion with our Government.

However, there are a few detalls I be-
lieve tve should be aware of.

Ilow many refugees are going to enter
this country? Where are they going to
stay?

Who is going ¥
while living in tI
find employment?

As of now, no one ¥
how many refugees fA
General Edward Levi
waive immigration laws
ly 130,000 individuals.

pay for their expenses
country until they

exporft. Attorney
has sald he will

sponsible public official, h?

stated that
Federal officlals have told to be pre-
pared for at least 600,000 Southeast
Asian refugees, and possibly 34 many as

one millon.

At this point, I would like enter
into the REcorp two articles fm the
Los Angeles Times, which contain Buper-
visor Hayes’ statements:

[From the Los Angeles Times, Apr. 22, R75]

T..A. ALERTED ON REFUGEE INFLUX
{By Ray Zeman)

Chairman James A. Hayes sald Mondal
that federal officials are planning to bring
from €00,000 to 1 million Southeast Aslan
refugees to the United States, with Los An-
geles and San Francisco as the likely first
poris of entry. '

Hayes said he will ask the Los Angeles
County supervisors today to prepare for
such & situation.,

‘The supervisor said word of the possible
influx of refugees came from highly placed
officials in Washington.

“X was asked not to divulge the names of
the callers or the two departments from
which they telephoned. They urged me to
start plans and preparations.

“This program—if it becomes a reality, as
it very well may—will be quite similar to
the Cuban refugee operation.

“San Francisco and Los Angeles would
probably be the first points of debarkation.”

Hayes recalled that under the Cuban pro-
gram, 600,000 Cubans were settled In the
nited States. At the peak in March, 1971,
this program aided 11,615 in Los Angeles
County.

More than half of these have since been
transferred to federal programs for the aged,
blind and disabled. The county is caring for
the remaining 5,126, .

Pointing out that the first wave of South-
sast Asian immigrants may reach California
“in the very near future,” Hayes sald he will
ask the Board of Supervisors to request that
federal funds and personnel be utilized to
offset the burden on local taxpayers.

He also will move that all appropriate
county departments immediately gear up for
the possible mass influx and to provide status
reports weekly on these preparations.

Hayes also will ask that Chief Adminis-
trative Offleer Harry L. Hufford and other
county officlals explore the need for an advi-
sory commission to assist the immigrants
and . the feasibility of forming such a com-
mission If the proposed federal program
becomes & reality.

“T would like a report on this within one
week,” Hayes emphasized.

{From the Los Angeles Times, Apr. 23, 1975]
CounNry ToLp: GET SET ¥OR REFUGEES

Supervisors Chairman James A. Hayes sald
Tuesday he again talked to some “highly

placed officlals 1n Washington” who urged
that Los Angeles County prepare for the
possible evacuation of 600,000 to 1 million

_Southeast Aslan refugees to the TUnited

States.

“I was aerted that this i3 a contingency
plan which might be put into effect on 8 mo-
ment’s notice,” Hayes sald. “Most would be
arriving without, any visible means of sup-
port.”

{Immigretion officlals in Washingfon Tues-
day placed the maximum number of immi-
grants at 130,000.)

County supervisors adopted Hayes' motion
to study formation of a commission to as-
slst the lmamigrants if the proposed federal
program beicomes a reality. Alt appropriate
county departments were direcled to gear up
for a possibie influx.

Since Los Angeles and San Francisco would
be the probable first ports of entry, Super-
visor Baxter Ward seid the military might
have to reactivate some unoccupied barracks.
He suggested use of El Toro Marine Alr Sta-
tion.

Hayes said El Toro is relatively small. “One
of the msjor ones being considered is Ed-
wards Alr Force Base,” he added.

Hayes' motion urged the federal govern-
ment to provide funds and personnel to off-
set costs of local taxpayers if the Southeast
Asian refupee program Is inaugurated.

Now, Mr. Hayes is not an alarmist. He
is a responsible public official trying to
do his job. And apparently, that job is
about to get very difficult.

Most of the refugees from Vietnam and
other Southeast Aslan nations will enter

@he United States through San Francisco

d Los Angeles. And if past examples
e any guide, many of them will be
stiwing in those areas. -
Speaker, I am not saying that
men, women, and children are
®clcome. Certainly - the people of
ARcelas will do all that is in their
® help these people start a new

B, starting and maintaining
#fe is going to be expensive,
qnds in great amounts will
be needed. % we theorize an eventual
W0 refugees, and provide
rAliving expenses, the total
@er $1 billion a year.
Obviously, su@@ a massive drain on
local governmenWwould be a disaster.
The Federal Govdlament must face the
obligation of payirf for the relocation
and assistance of Whfugees after they
have arrived in this Qation, if the Fed-
eral Government male it possible for
them to arrive here. g

FULL EMPLOYMENT

HON. AUGUSTUS F. HRWKINS

OF CALIFORNIA
IN THE HOUSE OF REPRESENN

Mr. HAWKINS, Mr. Speaker, 3

wish
to call the attention of the Mem®s to
& very current and incisive editorilk in

the Wednesday, April 23, 1975, issu§
the New York Times which in brief .
comprehensive fashion treats the ecd.
nomie crisis confronting us, while at thd
same time pointing out how the legisla- -
tlon that Fepresentative REuss, Senator
HumpHrzEY, and I, along with over 90 of
our colleagues in both bodies have in-

troduced would offer a solution to this
crigis. We have no pride of authorship .
i1 our proposal, but we are only pleased
that national attention has begun to be
iscuged on a comprehensive approach to
¢ilr economic sickness. The editorial fol-
Dws: : ,
How MANY JOBLESS ...

It is & measure of the bankruptey of eco-
1 omic thought that most economists, of all
¢ chools and political persussions, believe the
T'nited States must resign itself to an un-
employment rate of at least 6 per cent for the
r-st of this decade.

When President Kennedy made 4 per cent
j *blessness his target in the nation's pullout
{'om the recession of 1960-61, he was at
T uns to stress that this was an interim goal
£ad not to be viewed as an acceptable yard-
£'ick of normal employment. The popular
wvisdom samong economists now is that the
ratential price in renewed inflatioh Is tco
Iigh to make even 4 per cent realistically
e tainable. .

That is not a supportable “trade-off,” to
vse the chilling term so glibly employed in
cirrent calculations. The reality is that the
1 aderpinnings of the calculations themselves
ave dubious in a period when none of the
¢ thodoxies, whether those of Adam Smith or
¢ John Maynard Keynes, offers much of a
giide on how to balance price stability and
I i1 employment.

Even the notion that substantlal levels
I unemployment operate over the long haut
¢: a significant brake on Inflation is open
t> question in lght of the rigidities of cost-
ci-living escalators and other wage boosters
end the speed with which the over-all price
1.dex can be pushed by a single external
cevelopment such as the oil cartel’s quad-
r ipling of fuel costs. -

Moreover, the price of unemployment is
Y :gh in terms other than the frustrations
¢l the jobless and the loss to society of tens
¢’ billions of dollars in output. Unemploy-
r:ent insurance programs are being made
riore generous in both the amount and dura-
t.on of benefits, with food stamps and welfare
&1 supplemental cushions and mortgage and
redical protection under consideration as
vzl ’

. HOW MANY JOBS?

Public service employment is mushroom-
1.2 under pressure of the current emergency,
£ 1d there will be strong pressure for perma-
1r-nt programs to provide government-
financed work as a matter of right for those
v ho will remain idle atter the gross national
product turns upward. The House Subcon:-
L.ittee on Equal Opportunities is studylng
& bill by Representatives Augustus Hawkins
o California and Henry Reuss of Wisconsin,
v.ith 85 co-sponsors, that calls for a compre-
L nsive—and expensive—national program
t+ cut unemployment to 3 per cent within
€ zhteen months.

The program, with an initial budget esti-
n.ated at $15 billion, would become the
1. undation for submission by the President
e:ch year of a “Full .Employment and Na-
t.onal Purposes Budget” that would guar-
& .:tee Jobs and define national priorities in
s':ch flelds as conservation and development
©. national resources, health care, housing,
& 288 transit, promotion of competitive pri-
v.te enterprise and the elimination of

p -verty.

Unguestionably a program Formulated with
st ch ambitious goals would vastly increase
P esent rates of Federal outlay, quite possibly
b :yond the country’s capacity; but it is worth
ri membering that the basic principle of the
b i1 aims at putting into practice a policy
tiat was adopted in theory by the Congress

quarter century ago. Any appraisal of its

“tential cost has to take into account thet
1 lemployment programs now under way are
expected to cost in the neighborhood of
$-0 billlon. That is money going out of tax-

Approved For Release 2002/01/02 : CIA-RDP77M00144R000800130030-0



b

Tim

April 23, 1975

act of lylng causes psychological conflict,
conflict causes fear, and fear brings abouf
certain measurable physiological changes,
which are detected and recorded by the poly~
higher. But both supporters and oppoents
graph machine.

However, confrary to the impression one
might have from watching police shows on
TV, the polygraph does not ‘“detect” false~
hood the way a Geiger counter detects yadio-
activity. No buzzer rings to signal the pres~
ence of untruth. The subject’s physiological
responses to the examiner's questions must
be interpreted: it is the examiner's inter-
pretation, not the machine, that determines
whether a person ‘“passes” the polygraph
test.

Newer versions of the “lie detector’—the
“wiggle seet” that registers body tempera-
ture and muscle movements, the camers that
records changes in the size of the pupil, and
the futuristic Psychologlcal Stress Evaluator
{PSE) that measures the fluctuations of the
FM modulation in the volce—all rest on the
same premise, that lying produces stress
which Is translated into detectable physical
changes in the body.

A number of difficulties are immediately
apparent. First, the premise that lying causes
stress 18 a shaky one. It does not if a person
belleves he is telling the truth, even if his
statement is factually untrue, It does not if

. & person feels no guilt or anxiety about lying,
or even gets enjoyment from lying. It does
not if o person cannot be convinced that the
polygraph detects lies and therefore does not
fear that his deception will be unmasked. On
the other hand, many things other than lying
do cause stress: fear, guilt, anger, or em-
barrassment produced by truthful answers
to the examiner’s questions, neurotic anxie-
tles, subconscious reactions triggered by a
single chance word, tension created by the
test procedure itself, or a physical condition
such as heart trouble, a headache, a cold,
fatigue, or even the need to go to the bath-
room. All of these factors have been shown to
distort the accuracy of the polygraph as &
iie detector.

Second, because the polygraph measures
reactions fo an examiner’s questions and its

- recordings are then interpreted by the ex-
aminer, the polygrapher himself emerges as
the key to the polygraph test. What are his
qualifications? How is he trained? How much
does he know about human_emotional and
physical response? What is his attitude to-
ward the subjects he tests? Are there racial
or cultural differences between them that
might produce different- ideas of what is
“moral” or “true”? What are his blases? What
predispositions (or outside pressures) does
he have fo find the subject “gullty” or “ln-
nocent”? How precisely can he frame ques~
tions to elicit pure “truth”? By what criteria
does he declde whether a response recorded
by the machine is a lie or a reaction to some
other factor? Indeed, are there any wholly
objective elements in the process at all, or is
the entire business a matter of judgment?

Bven with respect to the best polygraphers
in the profession, the answers to these ques-
tions are disturbing. The most vocal sup-
porters of the polygraph themselves stress
the importance of & highly qualified ex-
aminer, yet in most states anyone who buys
& polygraph machine can go into business,
The 1974 Senate Subcommittee report noted
ruefully that even the most reputable of the
polygraph schools offers only 244 hours of
instructlon, including 14 hours in psychology
and 81 in “medical aspects.” One leading ex-~
pert on polygraphs estimates that some 80%
of the nation’s practitioners, variously esti-
mated as from 120§ to 3000, are incompetent.

How accurate is the polygraph In detecting
Hars? Its supporters claim an accuracy rate
of 90-95% for tests performed by experienced

" examiners in the field (as opposed to labo-
rafory experiments). Estimates from other
sources are much lower. There is, in fact, no
accepted scientific evidence of the polygraph's
validity, An ACLU report on the polygraph

published in 1973 (Shattuck, Brown & Carl-
son, “The Lie Detector As a Survelllance De-
vice,” T6pp. $1) concluded simply that the
issue boils down to a battle of statistics, and
that none of the statistics available are par-
ticularly rellable. A major difficulty in meas-
uring the polygraph’s performance is, of
course, that verification is possible only in
cases where there is indepedent evidence of
the subject’s veracity.

It must be stressed that the civil ltberties
objections to the polygraph are only inci-
dentally & matter of the test's sclentific
valldity, or lack of it. Even if a 100% rellable
“lie detector” were to be developed, there
would still be serious guestions about in-
vasion of privacy, violation of the Fifth
Amendment privilege against self-incrimina-~
tion, of the constitutional presumption of
innocence until proven guilty, of the Sixth
Amendmeont right to confront and cross-
examine one's accusers, and of the Fourth
Amendment protection against unreassonable
searches—and, at bottom, assault on the

‘fundamental dignity of the human person-

ality. Alan Westin, discussing polygraphs in
his book Privacy and Freedom, pointed out
that the American constitutional system of
due process has three purposes, only onhe of
which is to discover truth; the others are to
place limits on governmental power, and to
preserve individual dignity.

How these consiitutional and ethical is-
sues are raised by the use of the polygraph
for employment purposes may become
clesrer in the following paragraphs.
How employers use the polygreph.: Interviews

A large car rental agency began to use
polygraphs several years ago to combat an
increasing problem. of theft by employees.
However, when thefts do occur, the poly-
graph i3 seldom used—only where no alter-

native means of investigation are available,

Rather, the polygraph is used to screen ap-
plicants for jobs as service employees, the
people who wash and prepare the cars and
have the most contact with cars and money.

Prospective employees are not informed of
the polygraph requirement on the applica~
tion, or even, in some cases, until after the
interview. Then they are simply given the
address of a polygraph firm and told to re-
port there for “a test.” The agency’s person~
nel department knows little of what goes on
at the polygraph test; 1t accepts the results—
& verdict of “recommended” or “not recom-
mended"’—from the polygraph examiner. The
applicant is asked about his previous em-~
ployment record, arrest record, involvement
in thefts, and use of aleohol and drugs. The
agency may also check the applicant's pre-
vious employers and references, but only if
the polygraph test results prove satisfactory.
No applicant who refuses a test will be con-
sidered.

The primery use of the test, according to
the agency, is simply to check that people
are telling the fruth on their applications.
It belleves that this form of pre-employment
screening has helped cut down internal
thefts.

A wholesaler of drugs, liguor, and chemi-
cals uses the polygraph fo screen applicants
for jobs in its warehouses and security forces.
Sometimes 1t 1s used for investigating large
internal thefts, but only as a last resort.

Applicants are told of the test reguirement
at the Interview. They must sigh a consent
form agreelng to take the test of their “own
free will without duress.” The tests are ad-
ministered at the company by 1ts own sge-
curity chief, a former member of the Amer-
ican Polygraph Assoclation, and his officers,
most of them former policemen. The person-
nel department leaves 1t all to the security
men and accepts their judgment of “recom-
mended,” “not recommended,” or “border-
line.” :

Again, questions focus on drug and alcohol
use, previous thefts, arrest record, and em-
ployment record, The test results are kept
on file, whether or not the applicant is hired.
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This company ftrusts completely In the
polygraph; 856% of any hiring decision, ac-
cording to the personnel director, is the poly-
graph test. No applicant who refuses a test
will be hired; one who Is rated *borderline,”
however, might be hired on a trial basis. Al-
though the company acknowledges that a
person “without a conscience” can beat the
machine, it believes -that all “normal” peo-
ple can be quite accurately tested.

At & fast-food chain, polygraph tests are
given to all prospective management per-
sonnel, the people who handle the cash. The
purpose is to verify statements made on the
application. If the applicant passes, his refer-
ences may then be checked. All test results,

"Including those of unsuccessful applicants,

are kept on file, The polygraph company tele-
phones its initial report within hours after
the test, then follows up with a full written
lnterpretation of the applicant’s responses
later on. The personnel manager was not sure
what the polygraph company’s credentials
are, or how it was originally selected, but
knew that it has a “good reputation.”

This employer refests its managers annual-
ly. This is, in its judgment, the polygraph’s
most valuable function: to deter managers
from stealing or other undesirable behavior
because they know they will be caught on
their next test. In a business where employees
have ensy access to cash and merchandise, it
is Important not only to get honest people to
begin with but also to keep them honest. A
manager who has heen stealing will quit
rather than face the polygraph. i

A person who refuses a test will not be
hired or kept on. A refusal shows imme-
diately “he has something to hide.”

A large insurance and securities firm uses
‘the polygraph on all its job applicants, par-
ticularly to elicit information on drug use
and debts. This company does not accept the
polygrapher’s “pass/fall” recommendation; it
requires a full description of all the ques-
tions and answers, and even if the applicant
appears to have told a lie, will discuss the
situation with him to get the whole story.
Though the polygraph is trusted, it is used
23 only one element in hiring decisions.
Nonetheless, an applicant must be tested be-
fore hiring, and his credit status and earlier
employment record might not be checked
until he 18 elready on the Job.

Subjects sign a consent form, but at the
insistence of the polygraph firm, not the em-
ployer. The employer believes that if there
are any legal problems, they lie between the
applicant end the polygrapher alone,

A retailer of fine jewelry tests its employees
before hiring and annually thereafter. By
assuring itself of honest and sober employees
at the outset, it says, internal theft has been
totally eliminated. The polygraph is believed
to be more reliable than the judgment of an
interviewer, because it is g machine—*per~
sonalities do not get in the way.” The pur-
pose of the test is asirnply to find out if an
applicant has lied. An applicant who admits
to earlier “misbehavior” might be hired any-
way, but one who lies has no chance. It is
very-rare that an applicant refuses a test,
though many are initially nervous and even
antagonistic until the whole procedure is ex-
plained to them.”

Results of all tests are filed. Those on
rejected applicants are destroyed after a year.

A chaln of drug stores tests all applicants,
from stockroom clerk o executive. The test-
ing is done on company premises by outside
examiners carefully chosen by the head of
ths security department for thoroughness ot
training and length of experience, The appli-
cant fills out a booklet of questions relatiny
to drug and alcohol use, arrests, and.previous
employment (including firings, tardiness.
absenteetsm), The guestions are then re-
peated on the polygraph test.

Tests are given only after interviews have
been held and references checked. If a person
lies outright, he is rejected; if his answers
seem “suspiclous,” he may be guestioned
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further. Anyone who responds afiirmatively,
or is shown to be lying, to questions about
thefts, drugs, alcoholism, gambling, debts, or
ghoplifting will be rejected. So will anyone
refusing to take a test.

Test resuits are filed. If a theft should
oceur, and if suspicion appears to fall on
a particular employee, his test file will be-
pulled and restudied. Sometimes a new test
will be reguested. If the employee refuses,
no sction s taken against him, but “it does
rajse doubt.”

The polygraph files are open only to the
security director. If another firm inquires
about @ specific employee, the company
might look at the test results to help deter-
mine what kind of recommendation to give.

The company believes it i1s virtually im-
possible to beat the polygraph. Though most
applicants answer their written gquestions
honestly, they do so because they know the
polygraph witl catch their les.

GOune company we Interviewed, & manufac-
turer of surgical supplies, does not use poly-
graphs. It believes that other methods of
preventing internal theft are more effective,
such as attractive discounts to employees for
company products, and an elaborate security
system including a large force of guards,

The company does not think polygraphs
@re reliable or useful in sizing up a prospec-
tive employee. Strictly. framed requirements
for each job, and careful interviewing and
testing for specific skills and aptitudes, seem
%o give better resuits.

How employers use the polygraph: Analysts

There is & patiern in these employers’
responses to our gueslions.

First, there is a trust in the machine as
something more relinble than human Judg-
anent.

here iz also a distrust of the strangers
who present themselves for jobs. As J. Kirk
Barefoot, past president of the American
Polygraph Association, has explained 1it,

“surs has become a mobile society. Job ap-

plicants no longer generally come from an
employer's Immediate community; thus the
ermaployer wmust screen prospective em-
ployees.” Employers want a practical, reliable
method of weeding out the “Dad” strangers
from the “good.”

There Is an overwhelming anxlety about
Jack of trustworthiness, perbaps understand-
able In light of an estimated loss to private
industry of more than $3 billion annually
from emiployee theit. This anxiety is often
transtated into an automatic rejection of all
applicants who lie about anything, whatever
the reason, as well as all who have had any
experience of drug use, alcoholism, gambling,
debts, arrests, therts, or difficuliies on pre-
vious Jobs, sagain, whatever the clrcum-
stances. Clearly & case of “better safe than
gorry.” This attitude is combined with an
simost reverent faith In the polygraph to
weed out accurately all those who may not
e “safe.”

Secord, most employers do not know, and
seem nob to wish to know, what & polygraph
+est involves, who gives it, or how it is in-
terpreted. A number simply take the poly-
grapher's verdict of “recommended” or “not
recommended™ at face value, in effect sur-
rendering their declsion-making prerogative
4o the examiner and his machine. It is not
always made clear to them on what grounds
the potygrapiers Judgment 1s based, but
some employers seem satisfled not to inguire.

ew employers appear to be aware of any
constiiational problems. “Privacy” is scarcely
menidoned. Or, though they did not say so,
perhaps they agree with Mr. Barefoot that
“there comes s time when your privacy and
mine nes o be weighed against a company
belng stolen biing.”

Curiously, when internal thefts do occur,
employers do pot rush to the polygraph if
other methods of investigation are available.

tT\he reasons are not clear. Is faith in the de-
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tecting powers of the polygraph not so firm
after all? When disgrace, loss of a job, and
perhaps even criminal charges are involved,
do employers feel more qualms about privacy,
self-incrimination, presumption of in-
nocence? Perhiaps when they are dealing with
distinctive, real individuals whom they have
hired and accepted, not just a faceless mass
of unknown applicants knocking at the door,
employers become more conscious of the hu-
man values, of the Indignity of examining a
person’s mind by machine, and of the dan-
gers of making damaging judgments in the

- absence of scund, independent evidence.

It appears to be common practice to keep
polygraph tests on file, often for rejected
applicants as well as those hired. Assurances
of confidentiality are nearly always offered;
usually the files are restricted to the per-
sonnel and security directors alone. Yet the
reason for keeping the tests is vague, “For
the record,” or “in case a rejected applicant
comes back,” were the answers in several in-
terviews, and one company, as noted, sald it
sometimes refers to the tests in making rec-
ommendaticns to other employers.

No mention has been made of the shock-
ing abuses of the polygraph that come to
light from time to time: the probing for de-
talls of the subject's sex life, fantasies,
phobias; the search for union “troublemak-
ers” and political “activists”; the thinly dis-
guished thrests; the wrongful accusations
of criminal misdeeds. There is no need to ap-
peal to the abuses in order to demonstrate
how serious are the problems created by the
comamon uses of the polygraph.

Here are a few:

First, pre-employment polygraph screen-
Ing Intensidies already rampant forms of em-
ployment discrimination, most particularly
discrimination against applicants with arrest
records. (Note that employers want to know
about arrests, not just convictions.) Use of
the polygraph test makes it all too easy for
enmployers simply to reject anyone who ad-
mits to an arrest, or who appears (as inter-
preted by the ezxaminer) to be lying about
an arrest record. Whether or not the poly-
graph test really unmasks lies, It does en-
ecourage employers to screen out anyone
whose pa;t 14 less than prestine. Asking
questions about arrests at am interview is
bad enough, but there is at least opportuntty
for the fuil story to be told. Reliance on the
polygraph saves the-employer the trouble of
further inquiry.

Second!, submission to a polygraph test s

-not & voiuntary act, despite the rhetoric of

its proponents and the formality of asking
applicants to sign “free-will” eonsent forms.
If an applicant must take a test in order to
be hired, then testing clearly is not volun-
tary. Nor is it voluntary when an employee
of theft is fired for refusing to
take a te«t. ACLU affiliates all over the coun~
try have received complaints from people
who were fired, often on some other pretext,
after they balked at taking a polygraph test.
QGiven tne present state of the economy and
the use of the polygraph by ever-increasing
numbers of employers, it is hard to argue
that as a practical matter employees and
applicans are voluntarily submitting to tests.
And with the conclusion that testing is in
fact mandatory, the constitutional arguments
citing violations of due process and the right
of privacy become all the more compelling.

Third. the filing of polygraph test results
virtually invites the compilation of company
blacklista and thelr eventual pooling indus-
try-wide, It would certainly be much easier
for employers to trade among themselves lists
of applcants who flunked polygraphs thar
go to the trouble of searching for arrest
recorda and even checking references. If suck
polygraph “banks” don’t already exist, they
surely will in not too many years.

Foursh, the polygrapher hired by an em-
ployer hes s strong incentive to err on the
silde of safety. His eagerness to retain th-
trust (and business) of his client will nst-
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urs iy, though perhaps unconsciously, influ-
encs his interpretaton of any ambiguous test
evicience, Most employers rely totally upon
the polygrapher’s recommendation, no ques-
tlo:s asked. Perhaps in pre-employment test~
ing. even more than in testing related to
criainal investigation, the polygrapher’s
biz es and attitudes are crucial.
Legal controls

“he applicant or employee who is asked
to take & polygraph test has very few legal
pr:teotions.

iabor arbitrators have generally refused to
urpold dismissals for refusing to take a poly~
graph test, or to admit polygraph evidence
in cases of employees punished or dismissed
fo: alleged criminal wrongdoing, especially
wiiere there {5 evidence of coercion or ah ab-
sence of other evidence of guilt. Many labor
urions oppose the polygraph test, and some
hive managed to negotiate contracts prohib~
it.ng its use. A few have rules penalizing
mombers who agree to take tests.

Thirteen states have laws limiting or ban-
n'ng use of the polygraph for employment
pirposes. These are Alaska, California, Con-
nzcticut, Delaware, Hawali, Maryland, Ma%-
stuchusetts, Minnesota, New Jersey, Oregon,
FP=nnsylvania, Rhode Island, and Washington.
Most of these impose penalties on employers
who try to require either employees or ap-
pilcants to take tests. Some do not permit
employers even to “request” an applicant or
employee to be tested. However, all but New
Jersey and Oregon provide for important ex-
emptions, usually either law enforecement
Fersonnel or government employees or both.

Such exceptions seem to suggest that some
legislators still have a residual faith in the
cficacy of the polygraph, and that their
eoncern for the rights of those employed by
rovernment and law enforcement agencies
i35 overridden by thelr solicitude for the im-
nortance of such employees’ public mission.
The exceptions leave & lot of people with-
~ut protectlon. Some states also ‘allow “vol-
untary” polygraph tests. So far, the laws
nave not been very strictly enforced, and the
penalties prescribed for violation in most
ingtances are not parttcularty onerous.

A different approach, one more to the
Hking of professtonal polygraphers, has been
vaken by some 15 states which require the
ieensing of polygraph examiners. The object
here 18 to proteet test subjects from incom-
petent practilioners rather than to restrict
testing. The 1974 Benate Subcommittee re-
port found most of the Mcensing require-
ments Insufficient and criticized such laws
in general for avoiding the real issues.

Several attempts have been made in Con-
gress to enact legislation protecting federal
employees, most recently in the 93rd Con-
gress in a bill sponsored by Senator Sam
Ervin. Congressman Edward Koch is making
a new try in the 94th.

It seems unlikely that attempts to per-
suade employers to exercise self-restraint or
adoption of half-hearted legfslation riddled
with exceptions can stem the growth of
polygraph testing. Only a flat ban will do
the job. Employers, public and private, must
be forced to abandon the polygraph alto-
gether and turn to other methods of inves-
tigation which will honor the right to pri-
vacy. As the Senate Constitutional Rights
Subcommittee concluded:

Expediency 18 not a valid reason for pitting
individuals against a degrading machine and
process that pry into thelr inner thoughts.
Limits, beyond which Invasions of privacy
will not be tolerated, must be established.
The Congress should take legislative steps
to prevent Federal agencles as well as the
private sector from requiring, requesting, or
persueding any employee or applicant for em-~

_ployment to take any polygraph test. Privacy

is a fundamental right that must be pro-
tected by prohibitive legislation from such
unwarranted imvasions/TRH.

(Research for this article conducted by
laurs Kantrowitz, Oberlin College, 76.)
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